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January 18, 1984

Robert J. Schreiber, JE., P.E.
Director of Environmental Quality
Missouri Department of Natural

Resources
1101 Rear Southwest Boulevard.
P.O. Box L358
Jefferson City, MO 55102

o

JAN 2 5,1994

\t' 'i t: Y ';
l.i;l rl ..'-l].'. , ' ' ;' i) ' l:., Ar\t,

Re

Dear Bob:

' At a meeting in the offices of the Missouri Department
of Natural Resources ("DNR") on October 28, 1983, ASARCO
Incorporated, ("ASARCO") and, ATIAX Lead Company of Missouri
("Al,lAX") d.iscussed with you and Dave Bedan of the Missouri
DNR possible settlement of the above-referenced cases on the
terms outlined in this letter. We discussed the status of
the cases in light of recent Missouri legislation which
exempts wast,es at the companies from present hazard,ous waste
regulation and the fact that the companies would, be willing
to submit voluntarily to controls specially tailored to the
smelting ind,ustry.

WtriLe the precise terms were not agreed upon at the
meeting, the parties present agreed in concept to cooperate
in the drafting and implementation of a voLuntary program
designed to provide long-term protection of ground water and
stabilization or containment of the smelters' respectivegnelter slag piles. In return, the DNR agreed to the
release to ASARCO of $201000, plus interest, and the release
to A!lN( of $101000, plus interest, which amounts are presently
retained in the Registry of the Court, and waive any demand
for payment by either company of generator fees which may be
due. The DNR will also assist AII{N( in obtaining the return
of $L0r000 previously paid to the ltlissouri Oepartment of
Revenue. In addition, the companies will dismiss the
pending lawsuits without prejudice and the DNR will dismiss

,
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its counterclaim against AsARco. of courser &n appropriate
settlement agreement and joint motion for approval-of
settlement agreement wourd have to be preparid and signed bythe respective parties to the litigation prior to aisriissall
r{e anticipate that our counsel wirr prepare such draftpleadings for everyone's review in the near future.

Although it was agreed at the october 2g meeting that
AsARco and AI'IAX would prepare and, submit to the DNR 6y
December L, 1983, a let,ter or a d.ocument confirming the
conceptual agreement and the companies, willingnesl toproceed with a voluntary program of environmentar controls,it has taken more time than originalry thought necessary toobtain approvals from respective corporate head,quarters and,talk to technical people and/or consultants regJrd,ingpossible control measures. please accept our i.pologies forthe d.elay in respond.ing by the December I dead,line. we wishto express, however, that the d.elay is in no way intended. tobe and should not be i.nterpreted. to be an inaicition of thecompanies' hesitancy or uncertainty to proceed with avoluntary and cooperative program on thl basis of the termsoutlined, and. we reiterate our-d.esire to work with the DNR inthat regard,.

Again, although precise terms and conditions were notspecificllly discussed., ASARco and AI{AX agreed. to formuratea mutually agreeable program to ad,d,ress potential groundwater problems, to ascertain the best melhods of si,abiliza-tion or containment of the respective smelter srag piles andto take appropriate and reasonibre measures to add,ressproblems or potential probrems in light of the facts andcircumstances d,iscovered. rt is the intent of arl partiesto cooperate in the creation of an agency/Lndustry iod,eI orprototype of voluntary contrors. paiticurar meanl of
]mprementing and enforcing the voruntary contrors were notdecided, although we d,iscussed, the possibility of implementingthe contrors through an ord,er of thl court as part oi asettrement agreement in the ritigation, througir an appro-priate.agreement between the comlanies and th6 oun, lirrougha special regulatory program either under the present
Hazardous waste Management Law or the solid waite ManagementLaw, or through nehr, special legislation jointly drafted
and, presented-by the oisn and th6 "o*p"rri"l. rn light of thefact that smelter glag waste is not iiewed, as beini particu-larly hazard.ous, if hizardoug at arl, the parties igieedthat such high vorume, relatively Low hazaid, waste iourd beappropriately addressed und,er some type of speciaL progr€rm.
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Phase I
1.

o

with that in mind., AsARco and AIvIAX intend to proposethe following course of action and request the DNR's acknow-ledgement of tlr. appropriateness of ttiis course of actionas outrined below. AsARco and A.I'IAX also request that theDNR keep in mind that the technical pfogfam proposed, althoughproposed in good faith, is the companiei' beit lstimite atthis time of how the parties should first proceed. obviously,changes or adjustmenti wilr need, to be mad.e as the envisionedspeciar arrangements develop. A11 of the particip..t= willhave- to proceed in good. railrr in oraer to ensure t.he successof this novel agency/industry cooperative progran.
ASARco and. A!,IAX agree to cond,uct a two-phase program ofvoluntary contrors incrud,ing investigaiions and, stud,ies ofgeorogical and hydrological-cond,itiois to d,etermine thenature and extent of potential environmental problerns posed,by !!e companies' respective smelter slag pirls. -oeiailed

stud,ies are necessary in ord,er to pres-riui, 
""a aalere to aProgram of volun!"=y responses focusing on probl.rn" lo""d, tothe protection of ground. water, usable as a drinking"watersource, under'lying the companies' smerter plant sit6s and,on stabilization or containment of their sierter srat pires,along with urtimate crosure upon cessation of ongoi;{operations.

Phase I of- the two-phase program wirl be commenced, assoon as reasonably possible upon execution of "pp.olii.t"settlement_ agreements. The nlcessity for and nature ofPhase 2 will be d,etermined, from the ieiults of phase r_

Existing geologic and, hyd.rologic data avail_abre for the prant sitei and itre immeaiately.surrounding areas wilr be reviewed. nxistiigdata wirr be supplemented with fierd iioai."-to the extent necessary, but, due to the con_cern to avoid potential contamination of anyunderlying ground, r,t-ater aquifers, the .o.-panies do not.desire any initial' g.oorrd-waterdrilling on-site until ifter techiical investi-gations are conducted,. The results of theinvestigations will be a fulI ""a-"p".iiiccharacterization of-the geology ?nd nyaiofogyat-the sites, includ,ing it a iinimum,'i-d."-cription of _geolggic formatior," 
"rd, igoit.r",a detailed description of surface watdr flowsand runoff patterns, depth to ground witer,
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depth to the nearest hydrological barrier layer,
likelihood of communication between aguifers,
general piezometric Aradient, and details of
ground water flow in the upperTnost aguifers and
other aquifers which may be in communication with
the uppermost aquifers.

Water wells on-site at each plant and, in the
vicinity of the plants will be reviewed. This
review will include, dt a minimum, well loca-
tion, depth, 89€, type of construction, use,
available historical information, and, water
guality. If poor water qualitlr is discovere{il,
investigations into possible causes will be
initiated.

Present practices for controlling surface and
subsurface runoff from the respective gnelter
slag piles and. the adequacy and. integrity of
such practiees for containing such runoff will
be reviewed,.

The existing smelter sLag piles will be stud,ied
and, reviewed, includ,ing reviews of existing
data to make recommendations for conducting
ground water monitoring and sampling at the
plant sites and, for stabilizing or containing
the piles.

Reports on the results of the investigat,ions
and, stud.ies will be prepared at their conclu-
sion. The reports will contain evaluations
of information collected and, explanations and,
suggestions for further responses to any
unusual environmental effects or concentra-
tions of substances or contaminants.

o

4

3

5.

Phase 2

I The extent of ground, water monitoring and
sampling, if dny, demonstrated to be
necessary during Phase I will be commenced
and, conducted, after consultation with the
Missouri DNR.

In the case of the smelter slag piles and any
other situations discovered in the investiga-
tions and studies which require responsive
actions, ASARCO and AI,IAX af-ter consultation with

2
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the Missouri DNR will id,entify and supply a
preliminary list of possible alternative
measures of control andr/or reclamation, includ-
ing possible vegetation of the piles upon
closure. The presentation of alternative
measures will include estimates of the costs
thereof, of any necessary detailed feasibility
studies, and of eventual implementation as
well as preliminary estimates of relative
effectiveness

Upcn acceptance by the DNR of this letter of intent, ASARCO
and AIvIAX in conjunction with the DNR, can set forth a schedule
for commencement and completion of designated activities. Specific
conmencement and completion dates for Phase I or certain activities
in Phase 1 can be set forth, along with tentative dates for
cortrnencement and, completion of Phase 2, if necessary. Of course,
of necessity, adjustments whether minor or major, Day need to be
mad.e in each Phase by the companies, in conjunction with the DNR,
depending on what the investigations and studies reveal.

ff you have any questions regard.ing this letter of inient,
we would be happy to meet with you to discuss them. Otherwise,
if this letter of intent reflects your understand,ing of our
meeting and terms which are agreeable to the DNR in settling the
lawsuits, please acknowled.ge your acceptance of and agreement
with the terms outlined in this letter of intent by signing
below. We can arrange a meeting at a mutually convenient tjrne to
discuss implementation of the terms outlined in this letter.

Very truly yours,

ASARCO Incorporated

n/,^ / t"6
Curtis F. Bates

ACCEPTED BY:
OF MISSOURI

MISSOURI DEPARTMENT OF
NATURAL RESOURCES

William E. taker
Plant Manager

Robert J. Schreiber, Jf,.r P.E.
Director of Environmental Quality

A!,TA)( LEAD

cc3 David E. Bed,an, Ph.D.
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EXPRESS MAIL

Robert J. Schreiber, Jr., P.E.
Director, Environmental Quality
llissouri Department of
Natural Resources

1919 Southridge Plaza
ilefferson City, MO 65LO2

,.r,-li\, 1: :, ggZ

"t

Re: ASARCO Incorporated v. Fred Lafser et al.

Dear Bob:

As we agreed at our joint meeting in your offices on
May 18, L984, I have prepared the following on behalf of
ASARCO Incorporated. in ord,er to formalize for the Court the
settlement arrangements we agreed upon in this case:

' (U Settlement Agreement;

(21 iloint Motion for Approval of Sett,lement
.-. Agreement, Release of Fund,s and Dismissal; and'

(3) Order of Court.

I have tried to keep the enclosed simple and, straightforward'.
I have also signed the enclosed on behalf of ASARCO. However,
if the Settlement Agreement is not signed by the Attorney
General, I request that you return the signed coPy to me as it
will be null and void.

Our understanding is that you will present the agreed
upon settlement arrangement and package to the Missouri
Hazardous Waste Management Comrnission in a closed session
meeting on June 5, L984. I believe it would be appropriate
and helpful for the Commission to memorialize in a formal
resolution its decision to settle on the terms provided.
This action is requested because the Settlement Agreement
and t,he Joint Motion have been prepared for the signature of
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respective counsel and Ehen for Presentation to the Court.
We would be happy to prePare such a resolution, if you so
desire

If we can be of assistance, please advise us- Also,
please apprise us of the results of the closed meeting with
the Comrnission.

Finally, AMAX Lead Company will be'transmitting its own
set of pleadings or documents, using the. same basic format,
later in the week.

trul

rDr/j Ij
Enclosures

cc: Edward F. Downey, Esq.
Mr. Curtis F. Bates

ib.tJr., P.E.

. ri.
.i.?"t -'. . '

,
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IN THE CIRCUIT COURT OP IRON COUNTY' I'IISSOURI

ASARCO INCORPOMTED,

Plaintif f ,

'v.

PRED LAFSER, Et AI.,

Defendants.

Case No. CV582-5CC

ORDER OF COURT

THIS MATTER coming before the CourL on the Joint Motsion

Eor AFPtoval of settlement Agreement, Release of Funds and

Dlsmissal, .rrd. the Court being fu1Iy advised of the premises'

IT IS IIEREBY ORDERED (1) that the Settlement Agreement

of the parties is hereby approved; (2) that all funds paid

into the Registry of the Court by plaintiff' etith interest

earned thereon, by reLeased immediately to plaintiff; and

(3) that plaintiff's Complaint, defendantsr Counterclaim

and this actsion be dismissed !'ithout prejudice' without

cost to either Party.

DATED this 

- 

daY of 

-, 

1984'

BY TIIE COURT:

CIRCUIT COURT JUDGE

)..

)

)
)
)
)
)
)
)
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IN THE CIRCUIT COURT OF IRON COUNTY, MISSOURI

ASARCO INCORPORATED,

Plaintiff,

v.

rRED LAFSER, et al.,
Defendants.

Case No. CV582-6CC

SETTLE!{ENT AGREE!,iENT

ASARCO Incorporated ("AsARco'), plaintiff, and the

Mlssouri Hazardous Wast,e Management Connnission ("Commission")

and the Director of the Missouri DePartnent of Natural

Resources ("DNR"), defendants, by and through their respective

counsel of record, intending to be bound by this Setllement

Agreement, hereby stipulate and agree as follows:

1. on or about January 9, L982, ASARCO, in a

Petition for Declaratory Judgment, challenged the ltissouri

hazardous waste Eanagement regulations adoPted pursuant to

the Missouri Hazardous l{asEe Management Law (the "Law"),

250.360, RSl,Io 1978, inctuding its Extraction Procedure test

("8P") for determining toxicity, cited at 10 C.S.R.

25-4.010(5). AsARCo challenged the EP as ilIegal, lnvalid

and inappropriate for determining toxicity of ASARCO's

granulated smelter slag, a smelter-generated waste.

ASARco also challenged the validity of irnposing on ASARCQT

pursuant to Section 250.380 of the Law, a generator fee in

the amount of S10r000 per year, based on ASARCOTE genera-

tion of granulated smelter slhg.

2. Durlng the course of the tttigatton, AsARco

has paid the maximum amount of generator fees of $101000

Per year, or 9201000 total, into the Registry of the Court.

3. In 1983, the MlssourL Legislature enacted and

Governor Kic Bond signed into law H.B. 528, whlch provldes,

ln part, a gencral oxclusion from the definltlon of ihazardous

)
)
)
)
)
)
)
)
)



o o
rasten for "Islotid waste from the extraction, beneficiation

and processing of oreg and minerals, including phosphate

rock and overburden from the mining of uranium ore. o Addt-

tlonal1y, H.B. 528 provides that no genera.Eor.fee shall be

lmposed upon solid waste fron the extraction, beneficiation

and processing of such ores and minerals. As a result,

neither the generator fee imposed Pursuant to Section 260.380

of Ehe Lau nor Lhe generator fee imposed by Section 250.475

of E.B. 528 is applicable to ASARCO''s granulated smelter

slag. In light of thi.s legislation and in the spirits of

cooperation, ASARCO, the DNR and the Commission agree to

settle the pending litigation on the. basis of the terms and

conditions outlined herein.

4. ' As part of this Settlement Agreement, lhe

Cornmission and the DNR acknowledge and agree that the

$201000 in generator fees paid by ASARCO into the Registry

of the Court, along with interest earned thereon, should

appropriately be returned to ASARCO irunediately uPon execu-

tion of this Settlement Agreement, and the DNR and the

Commission will do everythin!, necessary and appropriate to

aecomplish the same. The DNR and the Commj.ssion also

atknowledge and agree that AsARcb sha1l not be liable

for pa1'ment of future generator fees Pursuant to either

section ieo.geo of the La$, or section 260.475 of H.B. 528

unless and until further action is taken by the Missouri

Iegislature to provide expressly for such fee liability.

5. As part of this Settlement Agreement, ASARCO

agrees voluntarily to undertake an investigation and a study

of, potential problems posed by its granul.ated smelter slag

pile located on its plant sLte, as set forth in the Letter

Agreement dated January 18, 1984, and signed by ASARCO and

Robert .f. Schreiber for the DNR on May 18, 1984, which ls
tncorporated herein by reference. From such investigation

-2-



o
and study, AsARco shall voluntarily prcscribe and adhere to

a program which responds to any ascertained problems posed

to the protection of ground wat,er, usable as a drinking

water source, underlying ASARCOTs smelting. plant siEe and

ultimate closure of its granulated smelter slag pile upon

cessation of ongoing oPerations.

5. Upon final authorization of settlement Pursuant to

this Settlement Agreement by the Commission and the DNR, and

exesution of the Settlement, Agreement by the Missouri

Attorney General, AsARCo shall voluntarily dismiss without

prejudice its Petition for Declaratory Judgment- At the

same time, the llissouri AtEorney General shal1 voluntarily

dLsmiss the counterclaim filed by the DNR and the conunission

against ASARCO.

7. If apProval of this Settlement Agreement by

the Court is not forthcoming, then ASARco shall have the

right to proceed with its litigation in accordance with its

Petition for Declaratory Judgi"ment.

8. If the DNR or the Commission fails to take

any action required under this Settlement Agreement as :

expeditiously as possible, or. if release of the $20,000

ln. generator fees paid.by ASARCO into.the Registry of the

Court, with interest earned thereon, is not forthcoming,

ASARco shall have the right to proceed with this litigation.

9. NoEhing in this Settlement Agreement shall be

deeued to operate as a waiver of any lega1 right ASARCO may

have lncluding, but not limited to, the right to challenge

any future action of the Commission and,/or the DNR, excePt

as expressly provided herein.

10. This Settlement Agreement and the Letter

Agreement incorporated herein by reference contain the

entl,re understanding of the parties with resPect to the

natters addressed herein, and there are no represeneations

a

-3-
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or understandlngs other Lhan those expressly set forth.

DATED this 
- 

daY of June' 1984.

RESPECTFULLY SUBMITTED,

JOHN D. FOGNANI
Holland & Hart,
Suite 2900
555 Seventeenth st,reet
Denver, Colorado 80202

I{ILLIN{ R. EDGAR
104 West RusseLl Street
Ironton, I'lissouri 53650

By
eys

iIOItN R. ASHCROFT
EDI{ARD F. DOWNEY
l{issouri Atstorney Generalrs office
Broaclway State Office Building
8th Floor, P.O. Box 899
Jefferson City, llissouri 65102

D

Attorneys for Def,endants,
Fred Lafser, Director'of Missouri
Department of Natural Resources,
and the l.lissouri Eazardous Waste
Management Conmission

a

-{-
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IN TIIE CIRCUIT COURT OF IRON COUNTY' MISSOURI

ASARCO INCORPORATED,

Plaintiff,

v.

FRED LAFSER, eC al.,

Defendantss '

Case No. Cv582-6CC

JOINT MOTION FOR APPROVAI OT.SETTLEMENT AGREEMENT'

nsr,iAse or ruNos ANo ors$ssar'

coME NOw AsARco Incorporated ("ASARCO") ' Plaintiff'

and the Missouri Hazardous Waste Management Commission

(rConmission'). and the llissouri DePartment of Natural

Resources ('DNR'), defendants, by and through t'heir resPec-

tive counsel of record, and jointly move the court (1) for

approval of a Settlement Agreement' (2) for release of

funds and (3) for dismissal of the above-captioned case' and

an Order granting the same' In suPPort thereof the parties

state as follows

1- on or about January 9' L982' ASARCo rncor-

gnrated, plaintiff, filed a Petition for Declaratory Judg-

nent in the circuit court'of lron county, lilLssourj., challenging

certain hazardous s,aste regulations (10 C's'R' 25-1'010' et

ggg.) adoPted by the Missouri llazardous wasce llanagement

Couunission (ocommlssiono) in conjunction with the llissouri

DepartmentofNaturalResources("DNR")'defendants'Pur-

lrortedly Pursuant to the Missouri Hazardous waste Management

Ian, (the rLaw') , 260.360, gE g9g" RsMo 1978' The Petltion

challenges the legality, valldlty' reliability and appro-

priateness of the Extraction Procedure test ("EP") set forth

ln the regulatlons for determlnLng toxicity of certaln

thazardoug wastesr" and requests a declaratLon of the court

thattheEPisinvalidandtnapplicabletoAsARco|sgranu-
lated smeltser sIag. Ihe same petltlon requests Judgment

)
)
)
)
)
)
)
)
)



oo
declarlng the lmposit,ion of a hazardous waste generator fee

on ASARCOT s granulated smelEer slag eo be invalid and

lnapplicable.

2. A Sectlemene Agreement, a copy of which is

attached hereto, has been signed by the parties hereto in

eettlemenE of issues recited in the petition filed by ASARCO

and in the answer and counterclaim filed by the ltissouri

Attorney General on behalf of the defendants.

3. Under the terms of the Settlement Agreement,

the DNR and the Commission have agreed to the release to

ASARCo of $20,000 in generator fees paiS into the Registry

of the Court, along with inEerest earned thereon.

The parties hereto jointly move this Court for iunediate

release to ASARCO of all such fees and interest earned

thereon.

4. Under the terms of the Settlement Agreement,

the parties hereto have agreed that upon the release to

ASARCo of the S20,000, with interest earned thereon, in ful-

fillment of the DNR's and the Commission's obligation

pursuant to the Settlement Agreement, ASARCO herewith

voluntarily disnisses without Prejudice its Petition for

Declaratory Judgrment. Similarly, the Missouri Attorney

General herewith voluntariiy disrnisses the counterclaim

filed by the DNR and the Commission agalnst ASARCO-

5. Under the terms of the Settlement Agreement,

ASARCO has agreed to undertake an investigation and a study

of potentj.al problems posed by its granulated smelter slag

pile and voluntarily to prescribe and adhere to a Program

which responds to ascertained problems.

6. ImPlementation of the Settlement Agreement

rlll elirninate the need for litigation of this case.

-2-



O
WIIEREFORE, the parties hereto respectfully move

the Court to (1) aPProve Che SettlemenE Agrecment and grant

leave of the Court for Eh.e parties he.reEo to take act'ion

necessary to inplemenE the terns of the Settlement Agree-

Denti (2)irelease irnmediately to ASARCO aI1 funds paid by

ASARCo into the Registry of the Court, lrith interest earned

thereoni and (3) dismiss without prejudice ASARCO's Petition

for DeclaraEory Judgment and the defendants' counterclaim

against ASARCO.

DATED this 

- 

daY of June, 1984.

RESPECTFULLY SUB!,IITTED,

o

By

i,OHN D. FOGNANI
So1land & Hart
Suite 2900, 555 Seventeenth Street
Denver, CO 80201

WILLIA.!,T R. EDGAR
104 West Russell Street
Ironton sour 63550

i,OHN
EDITARD F. DOI.INEY
llissouri Attorney General' s Office
Broadway State Office BIdg., 8th F14.
P.O. Box 899
ilefferson CiEy, ltissouri 65102

Attorneys for Defendants,
Fred Lafser, Director of the
l,tissouri Department of Natural
Resources, and the ltlissouri
Bazarclous lfaste t{anagement
Conmission

I

t..
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